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Court of Appeals of the District of Columbia 


No. 5499. 

John I. Cassedy, Appellant, 
vs. 

William ‘A. Strauch. 

— 

a Supreme Court of the District of Columbia. 

Equity. No. 52995. j 

William A. Strauch, Plaintiff, j 

vs. 

i 

Luther A. Swartzell (Trustee), J. Newton Brewer 
(Trustee), John A. I. Cassedy, Stephana P. McClaran, 
Hazel L. D. Caldwell Rowlands (Individually!), and Hazel 
L. D. Caldwell Rowlands, Guardian of S. Dean Caldwell, 
3rd, Charles Adams Caldwell, and Paul Dayid Caldwell, 
Infants, Defendants. j 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, jin said Dis¬ 
trict, at the times hereinafter mentioned, tlie following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: 

i 

1 Bill of Complaint to Appoint Trustees under a Deed 
of Trust and for Receivers to OperatelProperty. 

Filed Jun. 12,1931. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 52995. j 

William A. Strauch, Plaintiff, i 

v. I 

1, Luther A. Swartzell (Trustee); 2, J. Newton Brewer 
(Trustee); 3, John A. I. Cassedy; 4, Stephana P. Mc¬ 
Claran; 5, Hazel L. D. Caldwell Rowlands (Individu- 

1—5499a j 
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i 
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ally), and 6, Hazel L. D. Caldwell Rowlands, Guardian 
of S. Dean Caldwell, 3rd, Charles Adams Caldwell, and 
Paul David Caldwell, Infants, Defendants. 


To the Supreme Court of the District of Columbia: 


The plaintiff ^Yilliam A. Strauch respectfully represents: 

1. That he is a citizen of the United States and a resident 
of the District of Columbia, and brings this suit both in his 
own right as a holder of certain real estate trust notes and 
in behalf of all other holders of real estate trust notes 
secured on the same property, having been authorized so to 
do by a voluntary organization of noteholders holding more 
than $100,000 of said notes as is hereinafter more particu¬ 
larly set forth. 

2. That the defendants Luther A. Swartzell and J. New¬ 
ton Brewer are citizens of the United States and residents 

of the District of Columbia and are sued as trustees 
2 under a certain deed of trust hereinafter mentioned. 

The defendant John A. I. Cassedv is a citizen of the 

% 

United States and a resident of the District of Columbia; 
defendant Stephana P. McClaran is a citizen of the United 
States and a resident of the State of Maryland, and each is 
sued in his own right as a part owner of a leasehold interest 
hereinafter set forth. The defendant Hazel L. D. Caldwell 
Rowlands (otherwise known as Mrs. David D. Rowlands) 
is a citizen of the United States and a resident of the 
State of Connecticut and is sued in her own right as part 
owner of said leasehold interest and as guardian of S. Dean 
Caldwell 3rd, Charles Adams Caldwell and Paul David 
Caldwell, her minor children, who are owners of a remain¬ 


der interest in said leasehold estate after the life estate of 
said defendant Hazel L. D. Caldwell Rowlands. 

3. That on the 15th day of June, 192S, Harry Wardman, 
Thomas P. Bones, James D. Hobbs, and Edmund D. 
Rheem, all of the District of Columbia, made and executed 
a deed of trust conveying to the defendants Luther A. 
Swartzell and J. Newton Brewer all the leasehold interest 
and estate, and the unexpired term of years yet to come, 
granted and demised to said Harry Wardman, Thomas P. 
Bones, James D. Hobbs and Edmund D. Rheem, by two in¬ 
struments of lease, one from Henry W. Sohon and Michael 
Heister, Trustees, and others, dated October 1, 1924 and 


3 


i 


JOHN I. CASSEDY VS. WILLIAM A. STRAUCH. 

| 

recorded in Liber 537S, folio 1 of the Land Records of the 
District of Columbia, and the other from Henry J. Robb 
and L. Gardner Moore, joint tenants, dated Match 31,1928, 
and recorded among the aforesaid Land Records in and to 
the following described land and premises situate in the 
City of Washington, District of Columbia, jnamelv; lot 
numbered 43 in Square 163 and lots numbered |23 and 24 in 
Square 163 and known for tax purposes as lot 846 in Square 
163; said deed of trust securing the payment of 
3 $750,000, represented by 870 promissory notes bear¬ 

ing date June 15, 1928; each made by Paymond G. 
Leeth to the order of John H. Ilolmead; all qf said notes 
being payable at the office of Swartzell, Rheeni & Hensev 
Company, in the City of Washington, District of Colum¬ 
bia, five years after date, with interest at the rqte of six (6) 
per cent per annum, payable semi-anually. That said deed 
of trust was duly recorded in Liber 6170, folio 21 of the 

•J 7 

Land Records of the District of Columbia. Upon informa¬ 
tion and belief plaintiff avers that the aforesaid deed of 
trust represents a construction loan made by Swartzell, 
Rheem & Hensev Company, a corporation, now in bank¬ 
ruptcy, for the erection of a store building and apartment 
hotel upon the property aforesaid; and the afbresaid con¬ 
struction loan was issued for the construction upon the 
property aforesaid of a building known as the La Salle. 

4. That on January 31, 1929, the said Harry Wardman, 
Thomas P. Bones, James D. Hobbs and Edmund D. Rheem, 
by assignment of even date, assigned all theiif interest in 
the aforesaid leas-hold interest with the conserjt of the les¬ 
sors thereof, to the defendants John A. I. Cassedy, Ste¬ 
phana P. McClaran, Hazel L. D. Caldwell, andiHazel L. D. 
Caldwell as guardian of S. Dean Caldwell 3rd, Charles 
Adams Caldwell and Paul David Caldwell, infants, in the 
proportion of 83 per cent of said leasehold estate to said 
defendant Cassedy, 10 per cent thereof to said defendant 
McClaran, and the remaining 7 per cent to the ^aid defend¬ 
ant Caldwell individually and as guardian of S.j Dean Cald¬ 
well 3rd, Charles Adams Caldwell and Paul David Cald¬ 
well, infants, which assignment was duly recorded in Liber 
6318, folio 254 of the Land Records of the District of 

Columbia. 

i 

j 
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5. Plaintiff further avers that the trust notes referred to 

in paragraph 3 were endorsed without recourse by 

4 said John H. Holmead as an accommodation to the 
payee or straw party for said Swartzell, Kheem & 

Hensey Company, now bankrupt, and that thereunder the 
said company sold the notes to various and sundry individ¬ 
ual purchasers constituting its clientele. That plaintiff is 
the owner and holder of four of said promissory notes in 
the aggregate amount of $8,000.00, being No. 25 for 
$5,000.00 and Nos. 214, 215 and 216 for $1,000.00 each, which 
notes have not been paid. Plaintiff is further informed and 
believes and therefore avers that notes in the aggregate 
sum of $100,000 out of the total sum of $750,000 secured by 
said deed of trust have been paid and canceled, leaving the 
sum of $650,000 represented by 7S8 promissory notes still 
unpaid. 

6. Plaintiff avers that said La Salle building was erected 
in two parts under two separate construction loans, each of 
which is secured by a separate deed of trust upon a ground 
lease. That the trust involved herein is on the north por¬ 
tion of said building located upon the corner of Connecticut 
Avenue and L Street and extending on L Street. That the 
ownership of the ground and respective ground leases is 
entirely separate and distinct, and although the building was 
designed and built to be operated as a unit, the heating 
plant, elevators and main entrance are in the south por¬ 
tion, and the two portions of said building are now being 
operated separately. Plaintiff further avers that the own¬ 
ers of the north portion upon which his notes are secured 
are required to pay to the owners of the south portion one- 
half of the cost of maintaining the heating plant, elevators, 
telephones and cost of management, notwithstanding the 
fact that said north portion is not as much as one-half in 
area of the entire building. There is, however, a separate 
entrance to the north side on L Street and incomplete ele¬ 
vator therein. 

5 7. Plaintiff avers that since January 1, 1931, the 
defendant John A. I. Cassedy has been operating the 

north portion of said building in behalf of himself and his 
co-owners of the leasehold estate. That said Cassedy re¬ 
sides in the largest apartment in said north portion free 
of rent, and another apartment in said portion is likewise 
occupied free of rent by a member of his family. That said 
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two apartments are scheduled to rent at $250land $85 per 
month respectively. That as part of the agreement with 
the south portion, the manager of the combined building 
occupies free of rent another apartment scheduled to rent 
at $85 per month. 

8. Plaintiff avers that said north portion of the building 
is a twelve-story structure including basement. That the 
first three floors and basement are occupied j by Dulin & 
Martin, Inc. under a 20 year lease, and that the; rent of said 
Dulin & Martin, Inc. is in arrears. That the remaining eight 
floors are divided into ninety-eight apartments ; of which six 
are not rented at the present time in addition jto the three 
mentioned in the preceding paragraph. That plaintiff is in¬ 
formed and believes and therefore avers that tlie operating 
revenues of said north portion at present! aggregate 
$9,675.83 per month or $116,109.96 per year. Thpt the taxes, 
ground rent, interest upon the deed of trust herein and ex¬ 
penses of operation aggregate approximately ; $123,000. 

9. Plaintitf is informed and believes that there are now 
due and unpaid taxes in the amount of $5,500, a balance due 
on the frigidaire installation of approximately ; $2,000, and 
semi-annual interest under the deed of trust dub December 
15, 1930 amounting to $17,230.04 which was advanced and 
paid by Swartzell, Rheem & Hensey Company; That the 
cash now on hand is approximately $10,000 which is insuffi¬ 
cient to pay the semi-annual interest due to the note- 

6 holders on June 15, 1931 amounting to $19,500, and 
that there is a quarterly payment of ground rent in 
the amount of $9,000 due July 1st. j 

10. Plaintiff avers that the defendant Cassediy has noti¬ 
fied the plaintiff and other noteholders that the 1 , owners of 
the leasehold will not be able to pay the semi-anniial interest 
amounting to $19,500 which is due June 15,1931, hnd has re¬ 
quested that this payment be deferred and that the note¬ 
holders agree to a deduction of interest payments from 6 
per cent to 5 per cent beginning with the interest payment 
due December 15th next. That a meeting of noteholders se¬ 
cured by said deed of trust met May 27, 1931 to ascertain 
the situation and noteholders owning notes amounting to 
over $100,000 then present appointed a committee of their 
number to devise plans for the future operation of the prop¬ 
erty. That plaintiff was appointed a member of said com¬ 
mittee. That said committee has worked on various plans 
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and at a meeting held June 12, 1931, the said noteholders 
requested plaintiff to file a suit in his and their behalf for 
the appointment of trustees by the Court to act in substitu¬ 
tion for the trustees under the deed of trust and for the ap¬ 
pointment of receivers to operate the property under the 
direction of this Court. 

11. Plaintiff avers upon information and belief that the 
present operation of the north portion of the La Salle build¬ 
ing is not to the best interest of the noteholders. That if the 
present management is carried on, this valuable property 
may be foreclosed and sold, resulting in irreparable loss 
to the security of plaintiff and other noteholders similarly 
situated. And plaintiff respectfully submits that if this 

Court should appoint receivers as herein prayed, that 
7 the operation of the building will conserve both the 
interest of the noteholders and of the owners of the 
leasehold interest. 

12. Earlier proceedings for receivership in this matter 
have been withheld due to assurances to various notehold¬ 
ers by defendant Cassedv and his associates acting through 
their agents and attorneys in charge of the management 
of the property that all amounts accrued and accruing are 
being held in a special account to be applied for the benefit 
of the property iand the charges thereon, taxes, inter¬ 
est, etc. 

13. Plaintiff is informed and believes that the interest 
of the noteholders secured by the aforesaid deed of trust, 
as well as the interest of the owners of the leasehold es¬ 
tate requires the removal of the defendants Swartzell and 
Brewer as trustees under the deed of trust for the reason 
that said defendant Swartzell is an elderlv man in bad 
health who is now and has been for a long time confined 
to a hospital, and that defendant Brewer is under indict¬ 
ment of the Supreme Court of the District of Columbia. 
That defendants Swartzell and Brewer have signified their 
consent to the substitution of trustees under the deed of 

trust heretofore referred to as is evidenced bv the an- 

•/ 

swers of said defendants Swartzell and Brewer filed herein 
tendering their respective resignations as trustees and con¬ 
senting to new trustees in their place and stead. 

14. Plaintiff is advised and believes and therefore avers 
that the matters herein complained of are of common in¬ 
terest to a large number of persons owning similar notes 
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of the same issue as his, that said persons ate located in 
various parts of the world, and that it is impracticable to 
attempt to bring all of the said persons beforje the Court, 
and therefore brings this suit in his own right: and for the 
benefit of all other persons having similar interests. 
8 Wherefore, the premises considered, plaintiff 


prays: j 

1. That process may be issued against all the resident 
defendants requiring each and all of them to appear and an¬ 
swer (but not under oath, answer under oath being ex¬ 
pressly waived) the exigencies of this bill of complaint. 

2. That if the defendants or any of them; cannot be 
found in said District, that service be made [by publica¬ 
tion, or as provided in Sec. 105 of the Code, j 

3. That if the Court be of opinion that ah answer is 
required in behalf of S. Dean Caldwell 3rd, Chairles Adams 
Caldwell and Paul David Caldwell, minors, that the Court 
appoint a guardian ad litem. 

4. That the defendants Luther A. Swartzell ajnd J. New¬ 
ton Brewer be removed as trustees and that a pew trustee 
or trustees be appointed by the Court to act in accordance 
with instructions of the Court in the place of s|aid Luther 
A. Swartzell and J. Newton Brewer, and that; the Court 
vest in said trustee or trustees all the title at law and in 
equity contained in said deed of trust and that the powers 
of said substituted trustees be exercised under the instruc¬ 
tions of this Court, including foreclosure hereip. 

5. That a rule be issued out of this Honorable Court 

directed to the defendants John A. I. Cassedy,! Stephana 
P. McClaran, and the defendant Hazel L. D. Cahvell Row¬ 
lands individually and as guardian for S. Deap Caldwell 
3rd, Charles Adams Caldwell and Paul David Caldwell, 
minors, requiring them and each of them to sltow cause, 
if any they may have, why a receiver or receiver^ pendente 
lite should not be appointed to operate the north portion 
of the La Salle building. j 

6. That a receiver or receivers pendente lite be ap¬ 
pointed to operate the said north portion of the La Salle 

building with full power and authority to receive 
9 and collect moneys derived from said operation and 
to make such disbursements and expenditures as 


may be incident to said operation, including the engaging 


i 
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of suitable help and to take over and preserve all moneys 
not disbursed as aforesaid subject to the final disposition 
of this proceeding. 

7. That the collections now held bv the defendant John 
A. I. Cassedv, his agents and attorneys, be impressed with 
a trust and that said defendant John A. I. Cassedv be re- 
quired to turn over and pay to such receiver or receivers 
all moneys held by him from the prior operation of said 
building; and that a temporary restraining order be 
granted against the disposition of said fund by said 
Cassedv. 

8. And for such other and further relief as to the Court 
mav seem meet and proper. 

WILLIAM A. STRAUCH. 

COLLADAY, McGARRAGHY, PETTUS & 
WALLACE, 

Bv E. F. COLLADAY. 

B. B. PETTUS. 

GEO. E. SULLIVAN. 

PEELLE, OGILBY & LESII, 

Bv DALE D. DRAIN. 

ROBERT S. HUME. 

JAMES A. PURCELL. 

FRANCIS W. HILL, Jr. 

L. RUSSELL ALDEN. 

District of Columbia, ss: 

William A. Strauch, being first duly sworn, deposes and 
says that he has read the foregoing petition by him sub¬ 
scribed, and knows the contents thereof; that the matters 
and things therein stated of his own personal knowledge 
are true and those stated upon information and belief he 
believes to be true. 

WILLIAM A. STRAUCH. 

Subscribed and sworn to before me this 12th day of 
June, 1931. 

[notarial seal.] ALBERT E. STEINEM, 

Notary Public, D. C. 

Rule to Show Cause. 

Filed Jun. 13,1931. 
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On consideration of the petition of William A. Strauch 
filed herein on the 12th day of June, 1931, it is by the Court 
this 13th day of June, 1931, | 

Ordered, that the defendants John I. Cassedy, Stephana 
P. McClaran, Hazel L. D. Caldwell Rowlands,! individually 
and as guardian for S. Dean Caldwell, 3rd, Charles Adams 
Caldwell and Paul David Caldwell, infants, show cause if 
any they have, on or before the 22nd day of June, 1931 why 
the prayers of the plaintiff should not be granted. 

F. W. LETTS, 

Justice. 

Answer of Defendant J . Newton B reiver. 

Filed Jun. 13,1931. I 

i 

* * * # # # * 

l 

i 

District of Columbia, ss: j 

I, J. Newton Brewer, being first duly sworn,! depose and 
say that I am one of the trustees named in the deed of 
trust recorded among the Land Records of the District of 
Columbia as Instrument No. 192 of June 19, 1$2S in Liber 
G170 at folio 21, referred to in the foregoing and annexed 
petition for the removal of trustees; that I hereby volun¬ 
tarily submit to the jurisdiction of the Court in the above 
entitled cause and do hereby resign as trustee! under said 
deed of trust and consent that this Honorable Court 
11 appoint another as trustee in mv place and stead. 

J. NEWTON BREWER. 

Subscribed and sworn to before me this 4th day of June, 
1931. I ‘ 

[notarial seal.] CHAS. W. PECKHAM, 

Notary Public , D. C. 

Answer of Defendant Lutlier A. Swartzell. 

Filed Jun. 13,1931. j 


* # * * 






District of Columbia, ss: j 

I, Luther A. Swartzell, being first duly sworn, depose 
and sav that I am one of the trustees named in the deed 

2—5499 a j 
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of trust recorded among the Land Records of the District 
of Columbia as Instrument No. 192 of June 19, 192S in 
Liber 6170 at folio 21, referred to in the foregoing and an¬ 
nexed petition for the removal of trustees; that I hereby 
voluntarily submit to the jurisdiction of the Court in the 
above entitled cause and do hereby resign as trustee under 
said deed of trust and consent that this Honorable Court 
appoint another as trustee in my place and stead. 

June 8, 1931. 

LUTHER A. SWARTZELL. 

Plaintiff waives answer under oath. 

COLLADAY, WcGARRAGHY, PETTUS 
& WALLACE, 

Attys. for Plaintiff. 

12 Motion to Vacate and Discharge in Part the Rule to 

Show Cause. 

Filed June 22,1931. 


Comes now the above named defendant, John I. Cassedy, 
and hereby moves the Court to vacate and discharge the 
■rule to show cause herein insofar as said rule requires this 
defendant to show cause why the 5th, 6th and 7th prayers 
contained in said bill of complaint should not be granted, 
and the grounds of this motion are as follows: 

1. That none of the prayers contained in the bill of com¬ 
plaint other than the prayers for the removal and for the 
substitution of trustees, call for relief which it would be 
proper or competent for the Court to grant upon a rule to 
show cause, or otherwise than upon a complete and final 
hearing of this cause on the merits. 

2. That the bill of complaint upon which said rule was 
issued does not state facts sufficient to constitute a cause of 
action or to entitle plaintiff to the relief prayed for in said 
prayers or either of them. 

FRANK K. NEBEKER, 

GEO. C. OBER, Jr., 

Attorneys for Defendant John 1. Cassedy. 
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Among the points of law to be urged in support of the 
first ground are: 

1. That no temporary or interlocutory relief may be 
granted in the absence of a specific prayer therefor. 

2. The relief prayed for in the 5th, 6th and 7th prayers is 
relief which could only be granted after a full and com¬ 
plete hearing on the merits. 

w j 

Among the points of law to be urged in support of the 
second ground are: 

13 3. The plaintiff has a plain, speedy afid adequate 

remedy at law. 

4. A Court of Equity has jurisdiction to appoint a re¬ 
ceiver only where a suit is pending to which sUch appoint¬ 
ment is incidental or ancillary. 

5. The owner of property, subject to a mortgage or deed 
of trust is entitled to the rents and profits derived from said 
property as long as he remains in possession. j 

6. The elements requisite to the creation of ia trust are 
entirely lacking in the bill of complaint. 


Affidavit of James H. Brashears Submitted Hi Behalf of 

Plaintiff. j 

! 

Filed Jun. 24, 1931. j 

I 

• * # * • * * 

i 

i 

i 

District of Columbia, ss: 

i 

James H. Brashears, being first duly sworn, Reposes and 
says: 

I am a resident of the District of Columbia and employed 
as agent and messenger of the Second National Bank of 
Washington, D. C. In behalf of said bank and! in accord¬ 
ance with instructions thereof, I went to the residence of 
Mr. John A. I. Cass.edy in the La Salle Apartmeiits, on Fri¬ 
day, June 19, 1931, and presented for collection of interest 
which was due on June 15, 1931, promissory notes 164, 165 
and 166 of 870, made by Raymond G. Leeth in the total sum 
of $3,000, secured by deed of trust on Lots 43, 23 and 24, 
Square 163, which notes are held by the Second National 
Bank to the account of the Estate of Henrietta J). Howell, 


I 
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deceased, for collection of interest. That I was told 

14 Mr. Cassedy could not see me; that he was confined 
to his bed, and I left at the apartment of Mr. Cassedy 

a notice of demand for the payment of interest on the above 
notes. 

That the interest due June 15, 1931, on said notes 164, 
165 and 166 has not been paid. 

JAMES H. BRASHEARS. 

Subscribed and sworn to before me this 20th day of June, 
1931. 

[notarial seal.] J. K. SEYBOTH, 

i Notary Public, D. C. 

15 Return to Rule to Shoiv Cause. 

Filed June 25, 1931. 


Comes now the above-named defendant, John I. Cassedy, 
and in response to the Rule to Show Cause issued herein, 
respectfully shows to this Honorable Court: 

1. This defendant admits the allegations contained in 
paragraphs 1, 2, 4 and 6 of the bill of complaint upon which 
said order to show cause was issued; 

2. He admits the allegations contained in paragraph 3 of 
said bill, except that as to the allegation therein to the 
effect that the said deed of trust represents a construction 
loan by Swartzell, Rheern & Hensey Company for the erec¬ 
tion of a store building and apartment hotel on the said 
premises, this defendant is without knowledge; 

3. This defendant admits the allegations of paragraph 
5, except that as to the allegations concerning the relation¬ 
ship between said John H. Holmead and the Swartzell, 
Rheem & Hensey Company, and the allegations that said 
company sold the notes to various individual purchasers 
constituting its clientele, this defendant is without knowl¬ 
edge ; 

4. This defendant admits the allegations contained in 
paragraphs 7, S’, 9, 10, and 13, except as such allegations 
are hereinafter expressly denied, qualified or explained; 

5. This defendant says that as to the arrears in rent of 
said Dulin & Martin, Inc., mentioned in paragraph S of the 
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bill, such arrears were permitted by this defendant at the 
instance of Swartzell, Rheem & Hensey Company, agents 
for said noteholders on the representation that unless Dulin 
& Martin, Inc., were given an extention of time in which to 
pay such arrears it would be necessary for that company 
to vacate the premises. Upon information and belief, this 
defendant says that due to depressed business con- 

16 ditions there is a probability that said company 
would be compelled to vacate the premises unless 

granted such extension and that such action would be dis¬ 
astrous to the interests of the noteholders as Well as to the 
interest of this defendant and his co-lessees; j 

6. Answering paragraph 11 of the bill, this defendant 
denies that the present operation of the north portion of the 
La Salle Building is not to the best interests of the note¬ 
holders and denies that if the present management is car¬ 
ried on the property will be foreclosed and s0ld; on the 
contrary, this defendant is informed and believes and there¬ 
fore states the fact to be that there is no danger of fore¬ 
closure or sale of said premises unless proceedings to that 
end are instituted by plaintiff or some other Noteholder; 
denies that the operation of said property by receivers will 
conserve either the interests of the noteholders or the 

owners of said leasehold interests; 

_ • • • 1 

7. Answering the allegations contained in paragraph 12 

of the bill, this defendant says that as to whether or not 
earlier proceedings for receivership herein have!been with¬ 
held for any reasons whatever, this defendant lis without 
knowledge; defendant denies that such proceedings have 
been -withheld due to any assurance to noteholders by this 
defendant or his associates acting through their agents and 
attorneys or otherwise; denies that any such assurances 
were made by this defendant or his associates dr by their 
agents or attorneys; denies that this defendant jor his as¬ 
sociates have ever employed attorneys or appointed agents 
to take charge of or manage said property except to assist 
and advise this defendant in that behalf; denies that this 

7 I 

defendant or his associates or their agents or attorneys ever 
at any time gave assurances to noteholders that amounts 
accrued and accruing from rents would bej held in a 

17 special account to be applied for the benefit of the 

property or to pay charges thereon, except as here¬ 
inafter explained. j 
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In this connection, this defendant says that with regard 
to the undisbursed rents now in his hands, it is his position 
that the same, in law and in equity belongs to him and his 
co-lessees, and he has neither created nor authorized any¬ 
one else to create any trust with respect thereto or any 
charge thereupon, and has never had any intention of so 
doing. This defendant has repeatedly instructed his at¬ 
torney to inform noteholders that if they would permit him 
to remain in possession he would faithfully apply all rents 
to the payment of expenses of operation and charges against 
said building without deducting anything for his personal 
services and would reduce the expenses of operation 
wherever possible. As this defendant is informed and be¬ 
lieves and therefore states the fact to be, his attorney has 
carried out such instructions to the letter, and has furnished 
to noteholders and their attorneys full and complete in¬ 
formation concerning his receipts and disbursements in con¬ 
nection with the operation of said property and has made a 
full and complete disclosure to them of any and all facts 
about which they desired to be informed; 

8. Answering the allegations contained in paragraph 14 
of the bill, this defendant admits such allegations except 
that on information and belief he alleges that only a small 
minority of said noteholders are in favor of depriving this 
defendant of the possession of said premises by the ap¬ 
pointment of receivers or otherwise, and that all of the 
noteholders are within the United States unless temporarily 
absent therefrom with the exception of three such note¬ 
holders. 

In further response to said order to show cause, and by 
way of explanation and qualification of the allegations con¬ 
tained in said bill, this defendant savs: 

18 1. That as a part of the transaction whereby he 

and his co-lessees acquired said leaseholds, and con- 
temporaneosly therewith, they entered into a ten-year 
lease with the Wardman Corporation whereby said cor¬ 
poration was to take possession, operate and maintain said 
building, pay all charges and expenses connected therewith 
and pay to this defendant and his co-lessees a net rental 
of $35,000.00 per annum; that prior to the taking of pos¬ 
session of said premises by this defendant on or about 
January 1st of this year, said IVardman Corporation be- 
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came insolvent and it was necessary for this defendant and 
his co-lessees to terminate said lease and to Itake posses¬ 
sion of and operate said property; 

2. That when he purchased said ground leases he in¬ 
vested for that purpose practically the whole pf his estate 
consisting mainly of other apartment housp properties 
which wove then valued at approximately $372,384.48, and, 
being advanced in years, this defendant is vitally con¬ 
cerned as to the future management and handling of the 
said property to the end that the income from the same 
may be devoted to the payment of expenses of operation; 
the payment of ground rents, which amount tp $36,000.00 
per annum, payable in quarterly installments; , to the pay¬ 
ment of taxes, insurance, upkeep, and interest on said 
notes, in order to conserve said property and possibly at 
some future time, when conditions are more favorable, to 
enable this defendant and his co-lessees to recalpture some 
part of their investment; 

3. That prior to the time this defendant and his co¬ 
lessees acquired said property, there was a trust thereon 
in the sum of $750,000.00 which, because of hisj insistence, 
was reduced to $650,000; this defendant is informed and 
believes, and therefore states the fact to be that! said trust, 

now reduced to $650,000.00, was made to'; secure the 
19 notes held by plaintiff and other noteholders men¬ 
tioned in the bill, which notes, as this defendant is 
informed and believes, were signed by Raymond G. Leeth 
as maker and endorsed by Harry Wardman and Thomas 
P. Bones, and were made payable at the office of Swartzell, 
Rlieem & Hensey Company, Washington, D. C.,| the agent 
of said noteholders under the terms of said deed of trust; 
on information and belief this defendant alleges that the 
said Swartzell, Rlieem & Hensey Company did not sign 
said notes or become obligated for the payment of the same 
and that bankruptcy of said company has not; hindered, 
delayed or prejudiced said noteholders in the enforce¬ 
ment of their rights; j 

4. That said trust deed securing said notes contains the 
following provision: 

i 

“Second. Upon default being made in the payment of 
any one of said notes, or of any instalment of principal or 
interest thereon, or in any renewal or extension thereof, 



16 


JOHN I. CASSEDY VS. WILLIAM A. STRAUCH. 


or any note or notes hereafter given for interest covering 
any extension, with interest thereon from the maturity of 
the same, when and as the same shall become due and 
payable; or upon default in payment, when due, of any 
tax or assessment, general or special, now or hereafter 
assessed against said land and premises or any part 
thereof, while this trust exists; or upon any default in 
keeping while this trust exists, a hre insurance on the 
buildings on said land in an amount, in the name, and 
to the satisfaction of the parties hereto of the second 
part, who may select and designate the company or com¬ 
panies in which said insurance shall be placed, and who 
shall apply whatever may be received therefrom to the 
payment of the matters hereby secured, whether then due 
or not, unless the party entitled to receive the same shall 
waive the right to have the same so applied; or upon any 
default in the payment of the rent reserved under and by 
the above described Leases; or upon default and failure 
by the said parties hereto of the first part to perform and 
keep all the terms, covenants and conditions set out in 
the aforesaid Leases; or upon any default in the quar¬ 
terly payment of the rent and interest according to the 
covenant hereinafter contained; or upon default in the 
payment, on demand, of any sum or sums advanced by 

the holder or holders of the said notes on account of anv 

* 

costs or expenses of this trust, or on account of any such 
tax or assessment, or insurance, or expense of litigation, 
or on account of any rent paid, as hereinafter provided, 
with interest thereon at the rate of six per centum (6%) 
per annum from the date of advance (it being hereby 
agreed that on default in payment of such costs, expenses, 
taxes or assessments, or insurance, or expense of litiga¬ 
tion, or rent, as aforesaid, the same may be paid by the 
holder or holders of said notes, and all sums advanced 
in so doing, with interest as aforesaid, shall forth- 
20 with attach as a lien hereunder and be demandable 
at anv time, and on making good anv default bv 
the Lessees in the provisions of said Leases, the holder 
or holders of said notes shall thereby be subrogated to 
any or all rights of the lessees under said Leases), then 
upon any and each of such defaults so made as aforesaid, 
or upon a breach of any of the covenants herein contained, 
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the said parties hereto of the second part, hr substituted 
Trustee, shall sell the aforesaid land and premises, or the 
then unexpired term under the aforesaid Leases, and the 
improvements, at public auction, at such time and place, 
and upon such terms and conditions, and aftek* such public 
notice, with such postponement of sale or re+sale, as said 
parties of the second part, or substituted Trustee, shall 

deem best for the interest of all parties concerned, * * 

! 

5. That although this defendant and his co-lessees did 

° . 1 

not assume or agree to pay the indebtedness secured by 
said deed of trust and did not enter into any contractual 
relations whatever with the noteholders or trustees, this 
defendant and his co-lessees took said premises subject to 
said deed of trust and, for that reason, it is necessary for 
their own protection to see that all charges against said 
building, including interest on said notes, are jpaid, if that 
is possible; otherwise, in the absence of forbearance on 
the part of the persons to whom such charges are due, 
this defendant and his co-lessees will lose their entire in¬ 
vestment in said premises; j 

6. That ever since this defendant took possession of said 
premises, he has managed the same efficiently and eco¬ 
nomically to the best of his ability, in the interest of all 
parties concerned; that while this defendant a^id members 
of his family are living in said apartment hojuse, he has 
given to the resident manager thereof standing instruc¬ 
tions to rent either or both of the apartments with the 
idea that he and the members of his family would move 
into another apartment if necessary; that thi^ defendant 
moved into the apartment which he now occupies because 
it had been vacant for a long time despite his continuous 
efforts to find a tenant therefor; that because of the size 

and design of said apartment it cannot j be readily 
21 rented, but in case a tenant can be found therefor, 
it is this defendant’s intention to vacate the same 
at once, and move into another vacant apartment. 

7. This defendant disclaims any interest with regard to 
the removal and substitution of trustees under said deed of 
trust and on information and belief alleges that all of the 
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parties defendant herein will readily consent to such re¬ 
moval and substitution. 

8. This defendant further says that with respect to the 
undisbursed rents now in his hands, it would be a denial of 
justice to him and his co-lessees if the court were to ap¬ 
point receivers herein and authorize them to collect from 
this defendant said undisbursed rents and to make use of 
the same in payment of the charges against said building or 
to require the defendant to turn over said moneys to the 
receivers until after the final adjudication of the rights of 
this defendant and his co-lessees with respect to said 
moneys; if said receivers were to receive and disburse said 
moneys as prayed for in the bill before the final deter¬ 
mination of this cause on the merits, it would be impos¬ 
sible for the court to cause said moneys to be restored to 
this defendant and his co-lessees in the event that it is 
finally determined that neither the noteholders nor the re¬ 
ceivers are entitled thereto. 

9. This defendant further shows to this Honorable Court 
that no temporary or ad interim order or decree with re¬ 
spect to the undisbursed rents now in the hands of this 
defendant is necessary in order to protect the interests of 
said noteholders from sale for nonpayment of taxes, for 
the reason that such sale cannot take place until January 
1, 1932. Estimated on the basis of the past receipts and 
disbursements in connection with said building, this de¬ 
fendant alleges that the gross receipts from rents for the 

period July 1 to December 31, 1931, will be approxi- 
22 mately the sum of $60,054.98; that during that same 

period it will be necessary to make expenditures as 
follows: 


Taxes . $14,765.82 

Ground rent . 18,000.00 

Frigidaire Installation . 1,865.76 

Operating Expenses . 13,830.24 


Total . $48,461.82 


which subtracted from the receipts will leave a balance on 
hand December 31, 1931, of approximately $11,593.16. 
That during the month of July there will be received from 
rents approximat-ly the sum of $9,675.83 out of which will 
have to be paid operating expenses amounting to approxi- 








I 
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matelv $1,500.00, thus leaving a balance of $8,175.83 which 
can be applied toward the payment of the! ground rent 
before any forfeiture or default can take place. That by 
the 15th of August, 1931, there should be received an addi¬ 
tional sum of approximately $9,000.00, out of which can be 
paid the balance of the ground rent then due, the taxes now 
due amounting to $5,533.54, operating expense amounting 
to approximately $1,500.00, and there will bb left on that 
date a balance of approximately $1,142.29 on band. 

There can be no default, forfeiture or termination of 
said ground leases unless any default provided for therein 
continues for more than thirty days after nptice thereof. 
As stated in the bill of complaint, the ground lease cover¬ 
ing the portion of the property commonly kin own as the 
Rauscher corner is recorded in Liber 5376, f<j)lio 1, of the 
Land Records of the District of Columbia; the other 
ground lease covering the property commonly known as 
the Woodard property was recorded on the :19th day of 
June, 1928, as Instrument 191 of the Land Records of the 
District of Columbia. The forfeiture and default provi¬ 
sions of both said ground leases as well as the Requirements 
for the enforcement thereof, are practically: identical in 
both leases, and a copy of the same is attached hereto 
23 marked “Exhibit A” and made a part hereof. 

Wherefore this defendant prays that jsaid Rule to 
Show Cause be discharged, except as to the Removal and 
substitution of trustees, and that no other relief be granted 
plaintiff or said noteholders pursuant to or under said 
rule. 


JOHN I. CASSEDY, 

i 7 

Defendant . 

District of Columbia, ss: 

John I. Cassedy, being first duly sworn, deposes and says 
that he had read the foregoing Response and Answer to 
the Rule to Show Cause by him subscribed and knows the 
contents thereof; that the facts therein stated!of his own 
knowledge are true, and that those stated on information 
and belief, he believes to be true. 

JOHN I. CASSEDY. 


I 
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Subscribed and sworn to before me this 25th day of June, 
1931. 

[seal.] RICHARD CHAMBERLIN, 

Notary Public, D. C. 

FRANK K. NEBEKER, 

GEO. C. OBER, Jr., 

Attorneys for Defendant John I. Casscdy. 

Exhibit “A”. 

Excerpts from Ground Lease , Henry JJ\ Sohon and Michael 
Heistcr, Trustees , et al. to Harry Ward-man et at ., Prem¬ 
ises No. 1034 and 1036 Connecticut Avenue , Washington, 

D. C. 

24 “Forfeiture on Default. 

“35. The lessees further covenant and agree to and with 
the lessors that if default shall at anv time be made bv the 
lessees in the payment of said rent when due, quarterly in 
advance as aforesaid, or in the payment of any additional 
rent as herein provided and defined, and such default shall 
continue for thirty (30) days, after notice in writing 
thereof to the lessees, or if anv default or breach shall be 
made by said lessees in the covenant respecting assign¬ 
ments, or in the covenant respecting insurance, or in the 
covenant respecting the payment of taxes, assessments, 
water rates and other such charges and impositions, or in 
the covenant for improvements or for repairs or for re¬ 
building or for new building, or for completion thereof 
within eighteen (18) months, or in any other of the cove¬ 
nants in this lease contained to be kept, fulfilled or per¬ 
formed bv the lessees, and such default shall continue or 
remain without full correction for thirty (30) days after 
notice thereof in writing by the lessors, in the manner here¬ 
inafter provided, it shall be lawful for the lessors, at their 
election, after the termination of said thirty (30) days, to 
declare said term ended and this lease terminated, canceled 
and annulled, and the said demised premises and every part 
thereof, with or without process of law, to re-enter, and the 
said lessees, and any person or persons occupying or being 
in or upon the same, to expel, remove and put out, using 
such force as may be necessary in so doing, and the said 
premises and all improvements thereon again to re-possess 
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and enjoy as in their first or former estate, and to distrain 
for any rent or moneys due hereunder, or to institute other 
appropriate proceedings therefor; meaning and intending 
hereby to give to the lessors a valid and first lipn upon the 
leasehold interests of said lessees in said demised premises 
as hereinbefore provided, and in all buildings and improve¬ 
ments now or hereafter thereon, and upon dll appurte¬ 
nances used in connection therewith, for the payment of said 
rent and all moneys due and that may become due here¬ 
under to the lessors, anything hereinbefore contained to the 
contrary notwithstanding; and if at any time! said term 
shall be ended at such election of said lessors afe aforesaid 
or in any other way, the lessees covenant and as^ree peace¬ 
ably to surrender and deliver up said premise^, improve¬ 
ments, appurtenances and other property to s^id lessors 
immediately upon the termination of said term as afore¬ 
said, and that, if the lessees shall remain in possession of 
the same after the termination of this lease as; aforesaid, 
they shall pay to the lessors, as agreed and liquidated dam¬ 
age therefor and not by way of penalty or in the nature 
thereof, for each dav of such detention at the rate of three 
(3) times the daily return to the lessors under ^he yearly 
rent for the first ten (10) years of the term hereifi provided , 
and in case such detention occurs or continues aftpr the said 
ten (10) years at the rate, for each day thereof, of four (4) 
times the daily return to the lessors under the yearly rent 
in effect at the time, and the lessees shall be subject to all 
the conditions and provisions above named and to eviction 
and removal, forcibly or otherwise, with or without process 
of law as above stated. 

“36. The said lessees further covenant and agree that, in 
case, at anv time, default shall be made by the lessees in the 
payment of said rent, at the time or times the same may 
become due and at the place or places hereinbefore men¬ 
tioned, or of the additional rent herein provided for, at the 
time or times it may become due, or if default or breach be 
made by the lessees in the covenant respecting assignments 
or in the covenant for insurance, or in the!covenant 
25 for the payment of taxes, assessments, waiter rates 
or other impositions, or in the covenant fot rebuild¬ 
ing or repairs, or in case of default in or breach of any 
other covenant or condition of this lease, by reasoii whereof 
the lessors shall elect to declare this lease terminated, or to 
collect such arrears of rent by distress or otherwise, said 
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lessees hereby waive any demand for possession, for de¬ 
fault in or breach of any of the covenants in this lease con¬ 
tained for the payment of rent or taxes or of any of the 
other covenants aforesaid, or notice, other than as herein 
otherwise specifically provided, of the act of said lessors in 
declaring this contract at an end or this lease terminated, 
or for any other purpose, except as herein provided; but in 
an action to collect the rent reserved or taxes, charges, or 
assessments unpaid, or to recover possession of the within 
demised premises, and in any other proceeding taken by the 
lessors to secure the rights given hereunder, it shall be suffi¬ 
cient for the said lessors to show that the rents reserved or 
the taxes, charges or assessments laid or levied upon said 
premises have not been paid by the lessees as by this lease 
provided, or show default in or breach of any other cove¬ 
nant of this lease, and that such default in or breach has 
continued as aforesaid, and that notice thereof and of the 
termination of this lease has been given when notice is 
required hereby.” 

“Service of Notice. 

“45. It is expressly agreed, as a condition of this lease, 
that in every case where, in the opinion of the lessors or 
either of them, or under the terms hereof, it shall be 
deemed, or may be necessary, for the interests of the les¬ 
sors, to serve a notice or demand concerning this lease or 
any of the conditions or provisions thereof, or concerning 
any default in or breach of any such condition or provision, 
it shall constitute and be a good and sufficient service of 
such notice or demand, to leave a copy thereof at the resi¬ 
dence or principal office (when known to the lessors), of 
either of the lessees or of any assignee of this lease, with 
any employee past eighteen (18) years of age, or to mail a 
copy thereof by registered mail to either of said lessees or 
any assignee, at the address, if any, last furnished in writ¬ 
ing by the lessees to said lessors or to their designated 
agent to receive the ground rent hereunder; or when no 
such address is known to or has been received by the les¬ 
sors or their designated agent, to post a copy of the same 
conspicuously for seven (7) consecutive days on the front 
of said demised premises, or on the front of any building 
then situated thereon; and in case the lessees, or any as¬ 
signee hereof, may desire to serve a notice on the lessors 
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in respect of this lease, or any of its provisions, the same 
may be served by registered mail addressed to the desig¬ 
nated agent of the lessors to whom the laist quarterly 
ground rent hereunder shall have been paid b\^ the lessees; 
and, in either case, the time for curing or performing the 
matter or thing, to which such notice may relate, shall com¬ 
mence to run from the date of such leaving, mailing or post¬ 
ing, as the may may be. 

“46. It is, however, understood and agreed that, if, pur¬ 
suant to the provisions of this lease, the said ljessees shall, 
at any time, convey as aforesaid by bona fide mortgage or 
deed of trust, the leasehold interest demised jhereby, and 
the lessors shall be notified of such conveyance in writing, 
with the address of the mortgagee or trustee liere- 
26 under (but not in any other event), np forfeiture 
provided herein shall affect the interest of such 
mortgagee or trustee, or of the holder of any security 
issued under such mortgage or deed of trust, unless notice 
shall be given to such mortgagee or trustee ijn the same 
manner as hereinbefore required to be given tojtlie lessees, 
and such mortgagee or trustee may, within thq time pro¬ 
vided herein, comply with such notice by performing the 
covenant claimed to have been broken, as hereinbefore 
provided.” 

Excerpt from Ground Lease, Henry J. Robb arid L. Gard¬ 
ner Moore to Harry Wardman et al., Premises 1724-26 
L Street, Washington, D. C. 

i 

“Forfeiture on Default. 

| 

“34. Identical with foregoing paragraph 3q with the 
exception that the following words are omitted: j 

‘for the first ten (10) years of the term herein provided, 
and in case such detention occurs or continues! after the 
said ten (10) years at the rate, for each day thereiof, of four 
(4) times the daily return to the lessors under the yearly 
rent in effect at the time,’ 


i 
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“Service of Notice. 

“44. Identical with foregoing paragraph No. 45. 

Service of a copy of the foregoing Return to Rule to 
Show Cause acknowledged this 25th day of June, A. D. 
1931. 


B. B. PETTUS, 
Attorney for Plaintiff. 

Order Overriding Motion to Vacate Rule to Show Cause. 

Filed June 26, 1931. 

**•*••• 


Upon consideration of plaintiff’s oral motion to amend 
the Bill of Complaint herein by adding to the 4th prayer the 
words “including foreclosure herein”; to the 5th and 6th 
prayers the words “pendente lite” after the words “re¬ 
ceiver or receivers” as contained therein; and the words 
“and that a temporary restraining order be granted 
27 against the disposition of said fund by said Cas- 
sedy” after the last line of the 7th prayer of said 
bill; and it being agreed by plaintiff and the defendant Cas- 
sedv herein that I the rule to show cause and motion to 
vacate the same shall be taken and considered as applying 
to said bill as amended, it is by the Court this 26th day of 
June 1931, 

Ordered and decreed that the motion to vacate the rule 
to show cause herein be and the same is hereby denied; & 
that the defendant Cassedv is given twenty days in which 
to answer said bill. 

JESSE C. ADKINS, 

Justice. 

To the foregoing order, the defendant Cassedv excepts. 

JESSE C. ADKINS, 

Justice. 


Order Appointing Trustees and Receivers. 
Filed June 26, 1931. 
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This cause came on to be heard upon the Bill of Com¬ 
plaint, as amended, and the answers of defendants Luther 
A. Swartzell, J. Newton Brewer, and the response to the 
rule to show cause by the Defendant John A. I. Cassedy, 
and after argument and consideration of the same by the 
Court, and the Court being of opinion that trustees under 
the Deed of Trust herein should be appointed !in the place 
and stead of defendants Swartzell and Brewer, and that 
receivers pendente lite should be appointed in; such cause, 
it is by the Court this 26th day of June, 1931, adjudged, 
ordered and decreed: 

1. That Luther A. Swartzell and J. Newton! Brewer be 

and they hereby are removed as trustees! and James 
28 A. Purcell and Francis W. Hill, Jr., be and they 
hereby are appointed Trustees in the! place and 
stead of Luther A. Swartzell and J. Newton Brewer, trus¬ 
tees under deed of trust dated the 15th day of June, 1928, 
made by Harry TTardman, Thomas P. Bonesj James D. 
Hobbs and Edmund D. Rheem to Luther A. Swartzell and 
J. Newton Brewer, Trustees, and recorded on June 19, 
1928, in Liber 6170 at folio 21 of the Land Records of the 
District of Columbia, secured upon certain leasehold in¬ 
terests and estates in Lot 43 in Square 163, and in Lots 23 
and 24 in Thomas Corcoran’s subdivision of lot^ in Square 
163 (the last named lots being known for tax assessment 
purposes as Lot 846 in Square 163). 

And the said James A. Purcell and Francis W. Hill, Jr. 
are hereby vested with all the title at law and in equity and 
with all the powers that were conveyed and vested in the 
said Luther A. Swartzell and J. Newton Brewer by said 
deed of trust, such powers to be exercised by said substi¬ 
tuted trustees under the direction of this court in this 
cause. 

2. It is further ordered and decreed that Edward F. 
Colladay, George E. Sullivan and Enoch A. Chase be, and 
they hereby are, appointed receivers pendente lite by the 
Court in the above-entitled cause with instructions and 
directions to take over, manage and operate, and collect 
rentals and income accrued or accruing from the) La Salle 
Building (North section), located at the southwest corner 
or Connecticut Avenue and L Street, Northwest, Washing¬ 
ton, D. C., being the property concerned in this cause; and 

4—5499a 
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to hold the same subject to the further order of this Court, 
and to do such other thing or things for the preservation 
of the property as the Court may direct with reference to 
said property by further orders of the Court in the prem¬ 
ises; provided, they shall first furnish an undertaking in 
the penal sum of Fifteen thousand dollars ($15,000). 
29 3. It is further ordered and decreed that the de¬ 

fendant John A. I. Cassedy, his agents and attorneys, 
and any persons acting with him or under his direction, 
shall forthwith deliver to the receivers the possession of 
the said La Salle Building (North section), with the ex¬ 
ception of one apartment hereinafter dealt with, and shall 
also deliver forthwith all property, books, papers and 
documents held in connection therewith, including leases 
with all tenants of said building which leases shall be as¬ 
signed over to said receivers in writing, and shall pay to 
said receivers so much of the net amount collected and on 


hand in the possession of the said defendant Cassedy, his 
agents and attorneys, representing the collections of rents 
and profits from the said La Salle Building as shall have 
been collected since the filing of this proceeding, and also 
so much of the collections prior thereto as is requisite for 
the purpose of paying the unpaid taxes on said building in 


the sum of $5,533.54, and accrued penalties, the amount of 


such taxes and penalties so paid with interest thereon at 


6% per annum until repaid being hereby declared to con¬ 


stitute a lien or charge ahead of the notes secured by the 


deed of trust herein concerned in the event and to the ex¬ 


tent that it is not determined upon the final adjudication 
of this cause that such amount was subject to application 
in the interest of plaintiff and the other noteholders for 
the payment of charges against the property as prayed in 
the bill, and subordinate only to receivership certificates, 
if any, hereinafter issued under authority of the Court for 
the protection of the subject-matter herein concerned; and 
said defendant Cassedv, his agents and attornevs, are 
hereby restrained and enjoined until the further order of 
the Court herein from using otherwise than to pay charges 
against the property any part of the remainder of said 
total amount collected and on hand as aforesaid, 
30 such injunction being conditioned upon the plaintiff 
giving an undertaking approved by the Court in the 
penalty of $4,000. 
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4. It is further ordered and decreed that said receivers 
shall permit defendant John A. I. Cassedy to Occupy apart¬ 
ment 1112 or a substantially equivalent apartment, free 
of rent until June 15, 1933 or until such earlier time as the 
receivers may no longer be in control and possession of the 
building, and said receivers shall continue to; rent as fur¬ 
nished apartments until otherwise ordered by the Court 
the apartments now under rental as furnished apartments 
with furniture owned by defendant Cassedy, the receivers 
paying to defendant Cassedy such portion of the rental col¬ 
lected therefrom as may be agreed upon with Said Cassedy 
or as the Court may hereafter direct. 

JESSE C. ADKINS, 

Justice. 

31 Undertaking of Receivers Pendente %ite. 

Filed June 29, 1931. 

i 

I 

* # * * # * * 


Know all Men by these Presents, That whereais the under¬ 
signed, Edward F. Colladay, George E. Sullivan, and Enoch 
A. Chase, have been duly appointed, by decree of the Su¬ 
preme Court of the District of Columbia, made I on the 26th 
day of June, 1931, in the above-entitled cause therein pend¬ 
ing, Receivers pendente lite and required thereby to give 
an undertaking, under seal, in the maximum! amount of 
Fifteen Thousand & 00/100 ($15,000.00) dollars, fixed by 
the Court, conditioned as by law and said decree required: 
And whereas the condition of this undertaking! is that the 
said Edward F. Colladay, George E. Sullivan, and Enoch A. 
Chase shall well and truly perform their duties as such 
Receivers pendente lite and in all things obey!such order 
and decree as the Court shall make in the premises: 

IVe, therefore, the undersigned, Edward Ft Colladay, 
George E. Sullivan, and Enoch A. Chase, Washington, D. C., 
as principals, and Hartford Accident and Indemnity Com¬ 
pany, Hartford, Connecticut, as surety, appearing and sub¬ 
mitting to the jurisdiction of the Court, hereby undertake 
for ourselves and each of us, our and each of; our heirs, 
executors, administrators, successors, and assigns to abide 
by and perform the decree of the Court in the premises, 
and do further agree that upon default by the! said prin- 
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cipal- in any of the conditions hereof, the damages, not 
exceeding the sum aforesaid, may be ascertained in such 
manner as the Court shall direct; that the Court may give 
judgment hereon in favor of any person thereby aggrieved 
against us for the damages suffered or sustained by such 
aggrieved party and that such judgment may be rendered 
in said cause against all or any of us whose names are 
hereto signed: 

EDWARD F. COLLADAY, [seal.] 

GEORGE E. SULLIVAN, [seal.] 

ENOCH A. CHASE, [seal.] 

HARTFORD ACCIDENT AND INDEM¬ 
NITY CO., [corporate seal.] 

By J. C. GRILLE, 

Attorney Jyi-F act. 

Signed, sealed, and delivered in the presence of— 

" B. B. PETTUS, 

MARY G. KITE. 

Suretv approved this 29th day of June, 1931. 

i PEYTON GORDON, 

Justice, S. C., D. C. 

Surety qualified and execution in accordance with written 
authoritv on file in this office. 

FRANK E. CUNNINGHAM, 

Clerk, 

By ANDREW A. HORNER, 

Asst. Clerk. 


32 Memorandum. 

See Item S of Designation. (No Injunction bond filed.) 
Motion to Modify Order of June 26, 1931. 

Filed July 10, 1931. 

• #•#••• 

Comes now the plaintiff, by his attorneys, and respect¬ 
fully moves the Court to modify its order herein of June 26, 
1931 appointing Receivers and giving certain directions, by 
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eliminating from paragraph 4 of said order the following 
clause: ! 


“said receivers shall permit defendant John A. I. Cassedy 
to occupy apartment 1112 or a substantially equivalent 
apartment, free of rent, until June 15, 1933 or until such 
earlier time as the receivers may no longer be in control 
and possession of the building, and”; j 

and, as grounds for the motion, says: j 

Said clause was beyond the jurisdiction of the Court and 
improvidently included in the order, because— i 

(a) It was in the nature of final relief upon a mere pre¬ 
liminary or receivership hearing. 

(b) No consideration was shown, or could possibly be 
shown, for giving such preferential rights toj defendant 
Cassedy over his associates or co-owners, or over plaintiff 
and the other first trust noteholders who possess undoubt¬ 
edly superior rights. 

GEO. E. SULLIVAN, 

Attorney for plaintiff. 

Notice. 


July 10, 1931. 

Geo. C. Ober, Jr., Esq., j 

Attorney for Defendant Cassedy: j 

i 

Please take notice of the filing of the above motion this 
day, and that it will be for hearing at the eatliest date 
when the Court will hear a contested matter of this nature, 
of which you will be later advised. 

GEO. E. SULLIVAN, 
Attorney for Plaintiff. 

i 

33 Order Fixing Undertaking on Appeal. 

Filed July 15, 1931. 


* * # # * 




It appearing to the Court that the defendant^ John I. 
Cassedy, has noted an appeal to the Court of Appeals from 
the decree of this Court of June 26,1931, 


i 

I 


i 




30 


JOHN I. CASSEDY VS. WILLIAM A. STRAUCH. 


It is by the Court this 15th day of July, 1931, Ordered 
that the undertaking of the defendant on appeal be and the 
same is hereby fixed in the sum of One Hundred Dollars 
($100) with leave to deposit the sum of Fifty Dollars ($50) 
with the Clerk in lieu thereof. 

JAMES M. PROCTOR, 

Justice . 

No Objection. 

B. B. PETTUS, 

Attorney for Plaintiff. 

Memorandum. 

July 15, 1931.—^$50 deposited in lieu of Undertaking on 
Appeal. 

Order for Citation. 

Filed July 15, 1931. 


The Clerk of said Court will issue a citation on appeal 
to William A. Strauch, 916 G St. N. W. 

GEO. C. OBER, Jr., 
Attorney for Deft. Cassedy. 

34 Citation. 

Filed July 15, 1931. 

• #•*••• 

The President of the United States of America to William 
A. Strauch, Greeting: 

You are hereby cited and admonished to be and appear 
at a Court of Appeals of the District of Columbia, upon the 
docketing the cause therein, under and as directed by the 
Rules of said Court, pursuant to an Appeal noted in the 
Supreme Court of the District of Columbia, on the 15th day 
of July, 1931, wherein John I. Cassedy is Appellant, and 
you are Appellee, to show cause, if any there be, why the 
Judgment—Decree—rendered against the said Appellant, 
should not be corrected, and why speedy justice should not 
be done to the parties in that behalf. 
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i 

i 

Witness the Honorable Alfred A. Wheat, 0hief Justice 
of the Supreme Court of the District of Columbia, this 15" 
day of July, in the year of our Lord one thousand nine 
hundred and thirtv-one. ! 

[seal.] ' FRANK E. CUNNINGHAM, 

Clerk, 

By HARRY M. HULL, j 

Assistant Clerk. 


Service of the above Citation accepted this j 15th day of 
July, 1931. 

B. B. PECTUS, 
Attorney for Appellee. 

35 Assignment of Errors. 

Filed July 15,1931. 


• • • • • • I • 

I 

Now comes the defendant, John I. Cassedy^ by his at¬ 
torneys, and assigns as error in the above-entitled cause 
the following: 

1. The Court erred in overruling the Motion; of Defend¬ 
ant to Vacate and Discharge in Part the Ri^le to Show 
Cause. 

2. The Court erred in entering the decree of June 26t.h, 
herein. 

3. The Court erred in appointing receivers pendente lite 
herein. 

4. The Court erred in appointing the attorneys for the 
plaintiff receivers pendente lite herein. 

5. The Court erred in directing the defendant to turn 
over to said receivers pendente lite so much j of the net 
amount collected and on hand in the possession:of the said 
defendant Cassedy, his agents and attorneys representing 
the collection of rents and profits from the said LaSalle 
Building as shall have been collected since the filing of this 
suit. 

6. The Court erred in directing the receivers pendente 
lite to collect the rentals and income which had accrued to 
the date of said decree. 

7. The Court erred in directing the defendant Cassedy to 
turn over to said receivers pendente lite so much: of the col¬ 
lections made prior to the institution of these proceedings 
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as is requisite for the purpose of paying the unpaid taxes 
and accrued penalties on said building. 

8. The Court erred in enjoining defendant Cassedy from 
using otherwise than to pay charges against the property 
any part of rents and income of the property col- 

36 lected by him prior to the date said receivers pen¬ 
dente lite were appointed. 

FRANK K. NEBEKER, 

GEO. C. OBER, Jr., 

Attorneys for Defendant John I. Cassedy. 

Service of a copy of the foregoing Assignment of Errors 
acknowledged this 15th dav of Julv, 1931. 

‘B. B. PETTUS, 

Attorney for Plaintiff. 

Designation of Record. 

Filed July 15,1931. 

• •••••• 

The defendant having perfected an appeal herein to the 
Court of Appeals of the District of Columbia on the 15th 
day of July, 1931, hereby requests the Clerk of the Supreme 
Court of the District of Columbia to prepare at defend¬ 
ant’s expense a transcript of the record on appeal, includ¬ 
ing therein the following papers and proceedings, namely: 

1. Bill of Complaint as amended filed by plaintiff. 

2. Rule to Show Cause issued June 13, 1931. 

3. Motion of Defendant Cassedv to Vacate and Dis- 
charge in Part the Rule to Show Cause. 

4. Order Overruling Motion of Defendant Cassedv to 
Vacate and Discharge in Part the Rule to Show Cause. 

5. Return of defendant Cassedy to Rule to Show Cause. 

6. Decree of June 26, 1931. 

7. The bond filed by the receivers. 

8. The bond filed by the plaintiff in connection with the 
temporary injunction. 

9. The citation on appeal. 

10. The Order fixing the bond on appeal. 

37 11. The Assignment of Errors. 

12. The Docket Entries. 

13. This Designation. 

i FRANK K. NEBEKER, 

GEO. C. OBER, Jr., 

Attorneys for Defendant John A. I. Cassedy. 
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Service of a copy of the foregoing Designation of Record 
acknowledged this 15th day of July, 1931. 

B. B. P#TTUS, 
Attorney for Plaintiff. 

Counter-designation of Record., 

Filed July 21, 1931. j 

• * # • * # * 

I 

i 

The clerk will please include in the transcript of record ' 
designated by defendant John A. I. Cassedy pn his appeal 
from order herein of June 26, 1931 the following: 

1. Answer of defendant Brewer filed June J.3, 1931. 

2. Answer of defendant Swartzell filed June 13, 1931. 

3. Affidavit of John H. Brashears filed June 24, 1931. 

4. Motion of plaintiff filed July 10, 1931 to modify order 
of June 26, 1931. 

GEO. E. SULLIVAN, 
Attorney fdr Plaintiff. 

Service of a copy of the foregoing counter-designation 
of record acknowledged this 21st day of July,: 1931. 

GEO. C. OBE^, Jr.., 

Attorney for Defendant John A. I. Cassedy. 
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Docket Entries. 


# 

Date. 


• • 


# # 

Proceedings. 



1931, June 13. 


l < 

i i 

i l 

i i 

i l 

i l 

it 

i i 

13 

i l 

i l 

11 

i l 

i l 

16 

it 

i i 

19 


Deposit tovrard costs by Colladay. 
Bill, appearance, order to file 
Subpoena to answer and copies (3) 
issued to defts. 3, 4, 5 #3 Ret’d 
Served 6/13, #4 & 5 not found. 
Answer of defts. Nos. 1 & 2, appear¬ 
ance P. P. 

Rule, returnable, June 22, 1931. j 
Subpoena to answer and copy! (1) 
issued to defts. 5 & 6. j 

P. & A. of plff. for apptmt. trustees 
& for receiver ! 


filed. 


filed. 


5—5499a 
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Date. Proceedings. 

1931, June 19. Plffs. afft. of service of petn. & rule, filed. 
44 44 22. Motion of defendant #4 to vacate & 

discharge in part the rule to show 
cause, & P. & A. app. Wolter 44 

44 44 44 Motion of defendant #3, to vacate 

and discharge in part rule to show 
cause, & P. & A. — app. Wolter 44 

Ober 4 4 

44 44 24. P. & A. in opposition to motion to 

vacate & discharge rule 44 

44 44 24. Affidavit of Jas. H. Brashears, on 

behalf of ptff. 44 

44 44 25. Return of deft. No. 3, to rule & Exh. 44 

44 44 26. Motion to Vacate rule, overruled. 

4 4 4 4 4 4 Order apptg. James A. Purcell and 

Francis W. Hill, Jr. Trustees, and 
Edward F. Colladay, George E. 
Sullivan and Enoch A. Chase 
appt’d Receivers. 

44 44 29. Bond ($15000) of Edw. F. Colladay, 

Geo. E. Sullivan & E. A. Chase, 
receivers pendente lite, with Hart¬ 
ford Accident & Ind. Co. surety, 
app’d & filed. 

44 44 30. Affidavit and proof of service on 

deft. #5. 

44 July 3. Answer of deft. if 4 to bill 44 

44 44 10. Motion of plff. to modify order of 

June 26/31 & Notice 44 

44 44 15. Order for Citation 4 * 

4 4 4 4 15. Citation on appeal & copy issued 

(service accepted). 

4 4 4 4 4 4 $50. deposited by Geo. C. Ober, Jr. for 

cost on Appeal. 

4 4 4 4 4 4 Add’l Deposit for Costs by Ober. 

4 4 4 4 4 4 Assignment of Errors 44 

4 4 4 4 4 4 Designation of Record 44 

4 4 4 4 4 4 Answer of John A. I. Cassedy to bill 44 

4 4 4 4 4 4 Order fixing undertaking on appeal 

for $100 or $50 deposit 44 

44 44 22. Counter designation of Record 44 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the j foregoing 
pages numbered from 1 to 38, both inclusive, 1 6 be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copies of which are blade part 
of this transcript, in cause No. 52995 in Equity, wherein 
William A. Strauch is Plaintiff and Luther A. I Swartzell 
(Trustee), et al. are Defendants, as the same remains upon 
the files and of record in said Court. I 

In testimony whereof I hereunto subscribe my j name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 23rd day of September, 1931. j 


[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

i Clerk. 

i 

i 

i 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5499. John I. Cassedy, appellant, vs. Wjilliam A. 
Strauch. Court of Appeals, District of Columbia. Filed 
Sep. 23, 1931. Henry W. Hodges, Clerk. I 


i 

i 

i 

i 

i 
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APRIL TERM, 1931. 


No. 5499 


JOHN I. CASSEDY, 

Appellant. 


vs. 


WILLIAM A. STRAUCH, 

Appellee, j 


BRIEF FOR APPELLANT. 


STATEMENT OF THE CASE. 

i 

i 

i 

This is an appeal by John I. Cassedy, one of the 
defendants below and hereinafter referred to as 
appellant, from that portion of an interlocutory 
decree of June 26, 1931, of the Supreme Court 

i 

i 

I 

i 

i 

I 

i 

i 

I 


I 

i 
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of the District of Columbia, which appointed re¬ 
ceivers for the LaSalle Apartment House, North 
Portion; directed the appellant to pay certain 
money to the receivers and enjoined him from 
making use !of certain other money belonging to 
him and his co-lessees. The decree was entered 
on a Rule to Shovr Cause and the Return to the 
Rule by appellant. 

So far as material in connection with his appeal, 
the Bill of Complaint alleges that the plaintiff, 
Wm. A. Strauch, hereinafter referred to as appel¬ 
lee, is the owner of four promissory notes in the 
aggregate amount of $8,000.00, (R. p. 4), which 
notes are part of 788 similar ones all aggregating 
the sum of $650,000.00 (R. p. 4), which are se¬ 
cured by a first deed of trust on the leasehold in¬ 
terests and estates in the property described in the 
Bill of Complaint (R. p. 3); that appellee brings 
this suit in his own behalf and in behalf of other 
noteholders. The notes are all made by one Ray¬ 
mond G. Leeth; are dated June 15, 1928; are pay¬ 
able to the order of one John H. Holmead; and are 
due five years after date with interest at the rate 
of 6% per annum payable semi-annually (R. p. 
3). 

That the improvements on the property consist 
of a twelve story building located on the corner 
of Connecticut Avenue and L Street, Northwest, 
the first three stories and basement of which are 
occupied by Dulin & Martin Company, Inc., and 
the remaining eight stories are divided into ninety- 
eight apartments (R. p. 5). 
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That appellant is the owner of 83% of the afore¬ 
said leasehold interest subject to the aforesaid 
deed of trust and that the remaining 17% is 
owned by certain infant defendants and ofher de¬ 
fendants named in the Bill of Complaint (R. p. 
3); that they became the owners thereof; by as¬ 
signment from the original owner (R. p. 3 j subse¬ 
quent to the creation of the trust. 

The Bill of Complaint further alleges that ap¬ 
pellant had been operating the building from 
January 1, 1931 (R. p. 4); that the operation of 
the building by appellant is not for the best inter¬ 
ests of the noteholders, and that appellant’s con¬ 
tinued operation would result in foreclosure (R. 
p. 6); that the rents from the building arej insuf¬ 
ficient to pay charges; that the makers of the 
notes are in default and that the unexpended 
rents collected by appellant amounting to $10,- 
000.00, are not sufficient to pay interest dup June 
15, 1931, and other charges (R. p. 5). These al¬ 
legations are not given in greater detail for the 
reason that appellant admits the defaults arid con¬ 
cedes that said noteholders were entitled to the 
immediate sale of the property under the! trust 
deed. j 

The Bill of Complaint further alleges, that 
“earlier proceedings for receivership were with¬ 
held due to assurances to the various noteholders 
by appellant that all amounts accrued and accru¬ 
ing were being held in a special account to be ap¬ 
plied for the benefit of the property and the charges 
thereon, taxes, interest, etc.” These allegations 
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are specifically denied and affirmative facts not 
denied by appellant, are alleged (R. pp. 13-14). 

To the Bill of Complaint and the Rule to Show 
Cause issued thereon, the appellee filed a Motion 
to Vacate and Discharge in Part the Rule to Show 
Cause (R. p. 10). This Motion was overruled by 
the Court on June 26, 1931 (R. p. 24), and appel¬ 
lant thereupon filed his Return to the Rule to Show 
Cause (R. p. 12). No testimony was introduced, 
the decree herein appealed from being signed after 
a consideration of the Bill of Complaint, the Mo¬ 
tion to Vacate and Discharge in Part the Rule to 
Show Cause, and appellant’s return thereto. As 
the errors assigned herein are based mainly on the 
insufficiency of the facts alleged in the Bill of 
Complaint, further statement of the facts alleged 
in the return appears to be unnecessary. 

On these allegations the Court appointed re¬ 
ceiver, required appellant to pay to the receivers 
all undisbursed rents collected by him after the 
Bill of Complaint was filed and a further sum of 
sufficient size to pay the unpaid taxes in the sum 
of $5,533.54 and accrued penalties; and enjoined 
appellant from making use of the remaining undis¬ 
bursed rents, otherwise than to pay charges 
against the property. 
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QUESTIONS INVOLVED, j 

i 

The questions involved in the appeal are as 
follows: | 

(1) Whether the Court below erred in ap¬ 
pointing receivers herein in view of the fact: 

(a) that there was a plain, speedy, and 
adequate remedy at law, and 

(b) that such appointment of receivers is 

not incidental or ancillary to any per- 
manent relief prayed for in |the Bill 
of Complaint. j 

j 

(2) Whether the Court below erred: 

(a) in requiring appellant to pay to the 

receivers any amounts collected by 
him while in the lawful possession of 
the property, and | 

I 

(b) in enjoining the appellant from using 
the remainder of said rents otherwise 
than to pay charges against the prop¬ 
erty. 

I 

ASSIGNMENT OF ERRORS. 

j 

The following assignments of error are relied 
upon ,(R. p. 31): j 

(1) The Court erred in overruling the jMotion 
of Defendant to Vacate and Discharge in Part the 
Rule to Show Cause. 
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(2) The Court erred in entering the decree of 
June 26th, herein. 

(3) The Court erred in appointing receivers 
pendente lite herein. 

(4) The Court erred in appointing the attor¬ 
neys for the plaintiff receivers pendente lite here¬ 
in. 

(5) The Court erred in directing the defendant 
to turn over to said receivers pendente lite so 
much of the net amount collected and on hand in 
the possession of the said defendant Cassedy, his 
agents and attorneys representing the collection 
of rents and profits from the said LaSalle Build¬ 
ing as shall have been collected since the filing 
of this suit. 

(6) The Court erred in directing the receivers 
pendente lite to collect the rentals and income 
which had accrued to the date of said decree. 

(7) The Court erred in directing the defendant 
Cassedy to turn over to said receivers pendente 
lite so much of the collections made prior to the 
institution of these proceedings as is requisite for 
the purpose of paying the unpaid taxes and ac¬ 
crued penalties on said building. 

(8) The Court erred in enjoining defendant 
Cassedy from using otherwise than to pay charg¬ 
es against the property any part of rents and in¬ 
come of the property collected by him prior to the 
date said receivers pendente lite were appointed. 
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I 

i 

i 

i 


i 


ARGUMENT. 

i 

i 

i 

! 

The first, second, third, and fourth assignments 
of error relate to that portion of the decree by 
which Edward F. Colladay, George E. Sullivan, 
and Enoch A. Chase were appointed receivers. 
The particular provisions of the decree toj be con- 
siderd in this connection are as follows: j 

i 

j 

“2. It is further ordered and decreed that 
Edward F. Colladay, George E. Sullivan and 
Enoch A. Chase be, and they hereby are, ap¬ 
pointed receivers pendente lite by th^ Court 
in the above-entitled cause with instructions 
and directions to take over, manage and 
operate, and collect rentals and income ac¬ 
crued or accruing from the LaSalle Building 
(North section), located at the southwest cor¬ 
ner of Connecticut Avenue and L 'Street, 
Northwest, Washington, D. C., being the 
property concerned in this cause; and to hold 
the same subject to the further order of this 
Court, and to do such other thing or things for 
the preservation of the property as the Court 
may direct with reference to said property 
by further orders of the Court in the prem¬ 
ises ; provided, they shall first furnish an un¬ 
dertaking in the penal sum of Fifteen' thou¬ 
sand dollars ($15,000).” (R. pp. 25-26). 

i 

The Cause was heard as shown by the recitals 
in the decree (R. p. 25) on the Bill of Complaint 
as Amended (R. pp. 1-8) and the Return of appel¬ 
lant to the Rule to Show Cause (R. pp. 12-10). 


i 

I 
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Prior, however, to the filing of the Return to 
the Rule to Show Cause, the appellant challenged 
the sufficiency of the allegations by the following 
Motion to Vacate and Set Aside said Rule: (R. p. 
10 ). 


“Comes now the above named defendant, 
John I. Cassedy, and hereby moves the Court 
to vacate and discharge the rule to show 
cause herein insofar as said rule requires 
this defendant to show cause why the 5th, 
6th, and 7th prayers contained in said bill 
of complaint should not be granted, and the 
grounds of this motion are as follows: 

1. That none of the prayers contained in 
the bill of complaint other than the prayers 
for the removal and for the substitution of 
trustees, call for relief which it would be 
proper or competent for the Court to grant 
upon a rule to show cause, or otherwise than 
upon a complete and final hearing of this 
cause on the merits. 

2. That the bill of complaint upon which 
said rule was issued does not state facts suf¬ 
ficient to constitute a cause of action or to en¬ 
title plaintiff to the relief prayed for in said 
prayers or either of them.” 


The Court overruled the Motion. (R. p. 24). 


It is conceded that a default exists which gives 
the right to foreclose and the parts of the trust 
deed which provide the remedy in case of default 
are as follows: 


e 


“Upon a breach of any of the covenants 
herein contained, the said parties hereto of 
the second part, or substituted Trustee, shall 
sell the aforesaid lands and premises^ or the 
then unexpired term under the aforesaid 
Leases, and the improvements, at public auc¬ 
tion, at such time and place, and upon such 
terms and conditions, and after such public 
notice, with such postponement of sale or re¬ 
sale, as said parties of the second part, or 
substituted Trustee, shall deem best for the 
interest of all parties concerned, **;**.” 
R. pp. 16-17). | 

The foregoing assignments of error give rise 
to the question, first, whether the Couyt be¬ 
low erred in appointing receivers in view I of the 
fact that the appellant (a) had a plain, speedy 
and adequate remedy at law; and (b) whether the 
Court below erred in appointing receivers where 
there is no suit or proceeding pending to ; which 
such appointment is incidental or ancillary. 


The Court Below Erred in Appointing Receivers 
Because Appellant Had a Plain, Speedy and 
Adequate Remedy at Law. 

i 

i 

i 

i 

Appellant interposed no objection to the re¬ 
moval and substitution of trustees (R. p; 17). 
Nothing in the Bill of Complaint or the Return 
to the Rule to Show Cause presents any obstacle 
to the immediate foreclosure of the trust deed, 
and this is all the relief appellee is entitled to re- 
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ceive and is likewise relief for which there is a 
plain, speedy and adequate remedy at law. 

1 Clark on receivers, 69, states this rule 
as follows: 

“It, therefore, follows that a simple con¬ 
tract creditor or other person having purely 
a legal action against the defendant must 
pursue his claim to judgment before he can 
demand equitable relief from a court of the 
United States. Having no right to proceed 
in equity it has been generally held that he 
has no right to the appointment of a re¬ 
ceiver.” 

All of the conditions for the immediate sale of 
the property being present it is apparent that the 
noteholders could have obtained all the rights se¬ 
cured to them by the trust deed in less time even 
than they took to get receivers appointed. It is 
obvious that the right to foreclose does not carry 
with it the right to a receiver. 


The Court Below Erred in Appointing Receivers 
Where There is No Suit or Proceeding Pending 
to Which Such Appointment is Incidental or 
Ancillary. 

Three separate and distinct forms of relief are 
asked for by the prayers of the Bill of Complaint: 

(1) The appointment of substituted trustees 
(Prayer 4, R. p. 7). 


I 
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i 

(2) The appointment of receivers pendente lite 

(Prayer 6, R. p. 7). j 

i 

(3) The impressment of a trust upon the un¬ 
disbursed rents in the hands of appellant and the 
granting of a temporary restraining order against 
the disposition of said fund (Prayer 7, R. jp. 8). 

These three forms of relief are each independ¬ 
ent of the other, and the appointment of receivers 
is not necessary or incidental to the otheij relief 
prayed for. 

It is apparent that the receivers were not ap¬ 
pointed to take charge of the property pending the 
removal and substitution of trustees, as ne\f trus¬ 
tees and the receivers were appointed at the same 
time and by the same decree. 

It is equally clear that receivers were hot ap- 
pointd in connection with the impressment of the 
trust and the granting of an injunction ajs this 
relief is complete in itself. The inevitable con¬ 
clusion is that appellee for undisclosed reasons of 
his own does not now desire to foreclose the, trust 
and seeks the appointment of receivers tol take 
charge of the property until he makes up his! mind 
to do so. 

i 

In paragraph 11 of the Bill of Complaint (R. p. 
6), it is alleged on information and belief that the 
present management of the property is not ^o the 
best interest of the noteholders and if continued 
the property may be foreclosed and sold, j This 
allegation is without legal force or effect in view 
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of the fact that there is only one trust deed and 
the noteholders secured thereby have the immedi¬ 
ate free and unhindered right to foreclose. There 
is no allegation in the Bill of Complaint that fore¬ 
closure can be avoided by the appointment of re¬ 
ceivers. It would be a different matter if appel¬ 
lant or any one else were hindering or delaying 
foreclosure, or threatening to do so. 

A careful examination of the decisions of this 
Court discloses the fact that in each and every 
case where the question of the appointment of a 
receiver was before it, the receiver was appointed 
in connection with or ancillary to some affirma¬ 
tive relief sought by one of the parties against the 
other, as, for example, in the following cases: 

Clark vJ Bradley Coal Co., 6 App. D. C. 437. 
Set aside fraudulent conveyances. 

Eastern Trust & Banking Co. v. American 
Ice Co., 14 App. D. C. 304. Foreclosure of 
Mortgage. 

Barley v. Gittings, 15 App. D. C. 427. Dis¬ 
solution of corporation. 

Wood v. Grayson, 16 App. D. C. 174. Pre¬ 
vent sale of property. 

Hitz v. Jenks, 185 U. S. 155, 16 App. D. C. 
530. ; Suit to vacate a sale of real estate. 

Moyer v. Cummings, 17 App. D. C. 269. Dis¬ 
solution of a partnership. 

Whyte v. Spransy, 19 App. D. C., 450. Suit 
for ejectment, receiver to collect rent in 
interim. 
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Masters v. Hartman, 45 App. D. C., 253. Re¬ 
organization of corporation. 

New York Life Insurance Co. v. Bond Bldg. 
Co., 47 App. D. C. 253. Foreclosure of 
deed of trust. 

i 

Provident Relief Association v. Vernon. 57 
App. D. C. 235. For determination of 
title. 

I 

The rule of law applicable is well stated in 23 
R. C. L. at page 19, as follows: j 

“The power to afford such relief |is based 
on the fact of real litigation between the 
parties in which it becomes necessary, in the 
opinion of the court, to take possession of 
property to which the controversy jin some 
manner relates, in order to preserve! it, or if 
necessary, to administer it for the benefit of 
all persons interested.’’ 

The following cases support the rule just quoted 
from Ruling Case Law: j 

i 

Scott v. Grand Lodge, 57 Appeals, D. C. 

383: | 

Bill against lodge, vrhich had borrowed 
money, alleging difference of opinidn as to 
management of incorporated lodge, but con¬ 
taining no averment of insolvency, or |:hat un- 
harmonious proceedings were in violation of 
law or governing regulations of lodge, and 
not charging any of defendants with waste 
or fraud, held not to state grounds for ap¬ 
pointment of receiver for its property. 

! 

| 

i 

i 

{ 

i 

! 

i 
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Brictson Mfg. Co. v. Close, 280 Fed. 297: 

The appointment of a receiver is an ancil¬ 
lary remedy to preserve the corpus pending 
judicial determination of the rights of liti¬ 
gants, and cannot be granted, where the bill 
prayed for no ultimate relief which the Court 
could grant, and the facts did not call for any 
relief to complainants. 

A. B. Leach & Co. v. Grant, 27 Fed. 
(2d) 201: 

The appointment of a receiver can be made 
only in aid of some primary object of a pend¬ 
ing suit, and an action for appointment of a 
receiver cannot be maintained where no cause 
of action or ground for equitable relief is oth¬ 
erwise stated. 

De Rees v. Costaguta, 275 Fed. 172: 

Such matters as a receivership and pre¬ 
liminary injunction cannot per se be the sub¬ 
ject of suit in equity. 

Zuber v. Micmac Gold Mining Co., 180 
Fed. 625: 

To justify appointment of a receiver, some 
proper final relief in equity must be asked 
for in the bill, which will justify the court 
in proceeding with the case, and a receiver¬ 
ship cannot be considered final relief because 
the receivers may bring suits, and in that way 
obtain some ultimate relief. 

Myers v. Occidental Oil Corporation, 288 
Fed. 997: 


15 


i 

i 

i 
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Apart from statute, the appointment of a 
receiver is merely a remedy incidental and 
ancillary to the primary object of litigation, 
and cannot itself constitute such j primary 
object. 

Willson v. Waltham Watch Co., 293 Fed. 

811: ! 

j 

A receivership cannot be the primary ob¬ 
ject of litigation, but is an incident merely to 
proceedings in equity involving the rights of 
the parties, and is for the purpose of conserv¬ 
ing the property and assets of the defendant 
pending adjudication of these rights. 

In re: Richardson’s Estate, 294 Fed. 

349: ! 

The power of a court to appoint a receiver 
is based on the fact of real litigation between 
the parties, in which it becomes necessary, in 
the opinion of the court, to take possession of 
property to which the controversy relates, 
in order to preserve or administer it, and if 
the parties have no real controversy, hnd, de¬ 
siring no lawful relief institute a siiit and 
have a receiver appointed, the appointment is 
void, and the receiver must be treated as the 
agent of the parties. j 

I 

U. S. v. Sloan Shipyards Corporation, 

270 Fed.. 613: 

i 

The federal court cannot appoint j a re¬ 
ceiver unless some final relief in equity is 
prayed which justifies it in proceeding, since 
a receivership cannot be considered fihal re¬ 
lief, but is merely an agency by vriiieh the 
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courts may administer assets with relation 
to the general relief. 

It is true that if the owner of the premises is 
the debtor, if he is insolvent, if the mortgaged 
property is /sufficient security for the debt, and 
if there is good cause to believe that it will be 
wasted or deteriorated in the hands of the owner, 
a receiver can be appointed to conserve the rents 
as well as the property itself pending a forclos- 
ure. 


Grant v. Phoenix Mutual Life Insurance 
Company, 121 U. S. 105, 116, 30 Law 
Ed. 905, 909: 

The defendant contends that the court had 
no power, before a sale, to appoint a receiver 
of the property involved in the litigation, and 
thus deprive him of its use and of its rents 
and profits, on the ground that the trust deeds 
do not embrace the rents and profits of the 
property. But we are of opinion that the 
original appointment of a receiver, and the 
appointment of one made by the decree of 
the General Term, of March 2, 1882, were 
proper, and were a reasonable exercise of the 
discretion of the court, within the principle 
stated by this court, speaking by Mr. Justice 
Bradley, in Omaha Hotel Co. v. Kountze, 107 
U. S. 378, 395 (27:609, 616) in these words: 
‘Courts of equity always have the power, 
where the debtor is insolvent, and the mort¬ 
gaged property is an insuffiicent security for 
the debt, and there is good cause to believe 
that it will be wasted or deteriorated in the 
hands of the mortgagor, as by cutting of tim¬ 
ber, suffering dilapidation, etc., to take 
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charge of the property by means of a receiver, 
and preserve not only the corpus, but the 
rents and profits, for the satisfaction of the 
debt: ” I 

i 

It must be observed, however, in this connection 
that there are no such allegations in the Bill of 
Complaint. It is not alleged that any of the de¬ 
fendants are personally indebted to the!plaintiff; 
that any of the defendants are insolvent;; that the 
mortgaged property is insufficient security for the 
indebtedness, and/or that any corporeal! property 
is liable to be wasted or deteriorated if l|eft in the 
hands of appellant. 

The attention of the Court is now directed to the 
question raised specifically by the 4th assignment 
of error, namely, “that the Court below erred in 
appointing the attorneys for appellee receivers.” 

i 

The following is taken from 1 Clark on Receiv¬ 
ers, 137: | 

“It is the general rule that an attorney 
who represents either the plaintiff or defend¬ 
ant in the litigation should not be appointed 
receiver. The duty of the solicitor (or attor¬ 
neys) of the plaintiff is to check the receiv¬ 
er’s accounts. It is so much their duty that 
as a general rule no one else does so. j The so¬ 
licitor of the plaintiff attends on the taking 
of the receiver’s account. Jewel, M. R., says: 
‘Now how is it possible that the firm; (of law¬ 
yers) can properly discharge that duty when 
one of the firm is himself the receiver? It is 
obviously a case where his interest will 
conflict with his duty, and that consideration 

i 

i 

! 
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alone makes the appointment improper/ 
Cooley, J., in quotes Ryckman v. Parkins, 5 
Paige 543; Adams v. Woods, 8 Cal. 206, and 
says: The practice in equity does not even 
permit the receivers to employ a solicitor in 
the case as his own counsel, lest it might dis¬ 
arm his vigilence in watching the receiver's 
proceedings.’ However, Cooley, J., says: 
This rule may, no doubt, be departed from 
by consent of all parties concerned ; but this 
must mean by consent of all parties concern¬ 
ed in the results of the receivership; and one 
not a party to the suit may be as much con¬ 
cerned in these as the persons who are par¬ 
ties.’ There may be cases where a solicitor 
of a party to the suit in which a receiver is 
appointed can most properly be solicitor for 
the receiver because of his particular knowl¬ 
edge of the business. If his interests conflict 
with the receiver’s interest as guardian of 
the trust, then, of course, such solicitor should 
not be allowed to act for the receiver.” 

It is, therefore, apparent that in any event the 
Court below erred in appointing Edward F. Col- 
laday and George E. Sullivan receivers, in view 
of the fact that they are attorneys of record for 
appellee. 


Questions Presented by Assignments of Error 

Numbered 5, 6, 7 and 8. 

The 5th, 6th, 7th, and 8th assignments of error 
relate to that portion of the decree in which the 
appellant was required to pay to the receivers all 
undisbursed rents collected by him after the Bill 
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of Complaint was filed and a further sum of suf¬ 
ficient size to pay the unpaid taxes in the sum of 
$5,533.54 and accrued penalties; and enjjoined ap¬ 
pellant from making use of the remaining undis¬ 
bursed rents, otherwise than to pay charges 
against the property. 

The particular provisions of the decree to be 
considered in this connection are as follows: 

i 

3. “It is further ordered and dedreed that 
the defendant John A. I. Cassedy, His agents 
and attorneys, and any persons acting with 
him or under his direction, shall forthwith 
* * * pay to said receivers so much of the net 
amount collected and on hand in the posses¬ 
sion of the said defendant Cassedy, liis agents 
and attorneys, representing the collections of 
rents and profits from the said LaSalle Build¬ 
ing as shall have been collected since the filing 
of this proceeding, and also so much of the 
collections prior thereto as is requisite for the 
purpose of paying the unpaid taxes on said 
building in the sum of $5,533.54,| and ac¬ 
crued penalties, the amount of such taxes 
and penalties so paid with interest 1 thereon 
at 6% per annum until repaid being hereby 
declared to constitute a lien or charge ahead 
of the notes secured by the deed of trust here¬ 
in concerned in the event and to the extent 
that it is not determined upon the final ad¬ 
judication of this cause that such amount was 
subject to application in the interest of plain¬ 
tiff and the other noteholders for the payment 
of charges against the property as prayed in 
the bill, and subordinate only to receivership 
certificates, if any, hereinafter issued under 
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authority of the Court for the protection of 
the subject-matter herein concerned; and 
said defendant Cassedy, his agents and attor¬ 
neys, are hereby restrained and enjoined 
until the further order of the court herein 
from using otherwise than to pay charges 
against the property any part of the remain¬ 
der of said total amount collected and on hand 
as aforesaid, such injunction being condi¬ 
tioned upon the plaintiff giving an undertak¬ 
ing approved by the Court in the penalty of 
$4,000.” (R. p. 26). 

The cause was heard as shown above on the Bill 
of Complaint as amended (R. pp. 1-8), and the 
Return of appellant to the Rule to Show Cause (R. 
pp. 12-19). Also as above stated appellant chal¬ 
lenged the sufficiency of the allegations contained 
in the Bill of Complaint by a Motion to Vacate 
and Set Aside said Rule. 

The particular questions raised by the assign¬ 
ments of error now under consideration are wheth¬ 
er the Court below erred in compelling the appel¬ 
lant to pay to the receivers unexpended rents col¬ 
lected by him while he was lawfully in possession 
of the premises, and whether the Court erred in 
enjoining the appellant from using the balance of 
the unexpended rents for purposes other than to 
pay charges against the property. 
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The Unexpended Rents Collected by the Appel¬ 
lant While in the Lawful Possession of the 
Premises Belong to Him and his Co-Lessees, 
and Neither Appellee Nor Any Othfer Note¬ 
holder Had Any Right or Claim Thereto. 

i 

| 

It is not clear as to the basis upon which t^he Court 
below proceeded in requiring the appellant in ef¬ 
fect to make a loan to the receivers, and in re¬ 
straining him from using the balance of the rents 
collected for his own purposes. The ciecree in 
this respect is clearly inconsistent with the appel¬ 
lant's claim of absolute ownership and at the same 
time is not in accord with appellee's claim that 
such proceeds constituted a trust fund. 

Taking up the question first as to the ownership 
of the money, it will be noted that appellant and 
his co-lessees were in no contractual relationship 
with the holders of the notes secured by tjhe trust 
deed. They purchased the leasehold subject to 
the trust, but they did not assume, or agree to pay, 
the notes. Their position, therefore, was; at least 
as free of equities as would be that of a mortgagor 
in possession, who under settled principles is uni- 
formrly held to be the absolute owner of all rents 
collected while in lawful possession of the 
premises. j 

I 

Teal v. Walker, 111 U. S. 242, 28 Law Ed. 
415. 

Willis v. Eastern Trust and Banking Com¬ 
pany, 169 U. S. 295, 42 Law Ed. 752. 


i 
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Trust and Banking Company v. Ice Com¬ 
pany, 14 App. D. C. 304. 

41 C. J. 627. 

In Teal v. Walker, the Court took occasion to 
review the authorities beginning with the case of 
Moss v. Gallimore, 1 Doug. 279. In this case 
Lord Mansfield held that a mortgagee after giv¬ 
ing notice of his mortgage to a tenant in posses¬ 
sion holding under a lease older than the mortgage 
is entitled to the rent in arrers at the time of the 
notice as well as that which accrues afterwards. 
After pointing out that the doctrine laid down by 
Lord Mansfield was not the view of the American 
Courts of Equity, the Supreme Court held: 

“We believe that the rule is without excep¬ 
tion that the morgagee is not entitled to de¬ 
mand of the owner of the equity of redemp¬ 
tion the rents and profits of the mortgaged 
premises until he takes possession.” 

The Court cites with approval similar decisions 
by Federal and State Courts. One of the cases 
cited is Gilman v. Telegraph Company, 91 U. S. 
603, in which it was said that: 

“A mortgagor of real estate is not liable 
for rent when in possession. He contracts 
to pay interest not rent.” 

Also Kountze v. Hotel Company, 107 U. S. 378, 
was cited, in which the Court in its opinion said: 

“But in the case of a mortgage, the land is 
in the nature of a pledge; and it is only the 


land itself, the specific thing, which is 
pledged; the rents and profits are not pledged; 
they belong to the tenant in possession* wheth¬ 
er the mortgagor or a third person claiming 
under him.” 


In Willis v. Eastern Trust and Banking Com¬ 
pany, supra, the Court held: j 

i 

“Until the mortgagee takes actual posses¬ 
sion, the mortgagor is not liable, without an 
express covenant to that effect, to paiy rent, 
and is entitled to take the rents and profits to 


his own use. Teal v. Walker, 111 U. 
248-251, and cases cited.” 


S. 242, 


In Trust and Banking Company v. Ice Com¬ 
pany, supra, this Court followed the ru|e laid 
down in Teal v. Walker and in the course; of the 
opinion delivered by Mr. Chief Justice Alvfey, the 
above quotation from Willis v. Eastern Banking 
and Trust Company was adopted as being I a cor¬ 
rect statement of the principle. j 

The rule gathered from the authorities is cor¬ 
rectly stated in the following quotation from 41 
C. J. 627: j 

i 

“A mortgage which does not expressly 
pledge the rents and profits of the mortgaged 
premises as security for the payment of the 
debt gives the mortgagee no lien or claim on 
them, and so long as the mortgagor remains in 
possession he is entitled to receive them! to his 
own use or to assign them, without liability 
to account to the mortgagee for them, and 
this right continues not only until default but 
even after foreclosure, where the mortgagor 
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remains in possession during the statutory 
period allowed for redemption; and this prin¬ 
ciple has been carried so far as to deny to the 
mortgagee the right to call anyone to account 
for the mortgaged premises. ,, 

It may be asserted with confidence, therefore, 
that no antecedent equity existed in favor of the 
appellee or any holder of notes secured by the deed 
of trust, with respect to the rents collected by ap¬ 
pellant, and that if any equities in their favor 
thereafter came into existence, they must arise 
from the facts alleged in paragraph 12 of the bill. 
(R. p. 6). 


There Are No Allegations in the Bill Constituting 
a Factual Basis for that Part of the Decree Now 
Under Consideration. 

Paragraph 12 of the bill is as follows: 

“Earlier proceedings for receivership in 
this matter have been withheld due to assur¬ 
ances to various noteholders by defendant 
Cassedy and his associates acting through 
their agents and attorneys in charge of the 
management of the property that all amounts 
accrued and accruing are being held in a 
special account to be applied for the benefit 
of the property and the charges thereon, taxes, 
interest, etc.” (R. p. 6). 

The relief prayed for pursuant to these allega¬ 
tions is as follows: 
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6. “That a receiver or receivers pendente 

lite be appointed to operate the said north 
portion of the LaSalle Building with full 
power and authority to receive and; collect 
moneys derived from said operation; and to 
make such disbursements and expenditures 
as may be incident to said operation,; includ¬ 
ing the engaging of suitable help and to take 
over and preserve all moneys not disbursed 
as aforesaid subject to the final disposition of 
this proceeding. j 

7. That the collections now held by; the de¬ 
fendant John A. I. Cassedy, his agepts and 
attorneys, be impressed with a trust and that 
said defendant John A. I. Cassedy be required 
to turn over and pay to such receiver or re¬ 
ceivers all moneys held by him from the prior 
operation of said building; and that a tem¬ 
porary restraining order be granted against 
the disposition of said fund by said Cassedy.” 
(R. pp. 7 and 8). 

i 

i 

i 

Disregarding for the moment the fact that the 
allegations quoted above are specifically denied 
(R. pp. 13-14), it is respectfully submitted that 
such allegations are entirely insufficient to create 
a trust or to give to plaintiff any legal, equitable, 
or moral claim to the moneys in question. 

Certainly no express trust was created ai there 
is nothing to indicate any intention on the part of 
appellant to continue to pay charges agairist the 
building, unless he was permitted to remain in 
possession. To hold otherwise is equivalent to 
saying that he intended to make a gratuitous dis¬ 
position of his own property as well as of prop- 
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erty belonging to others, including the absent in¬ 
fant defendants. It is not deemed necessary to 
elaborate the principles which govern the crea¬ 
tion of an express trust for the reason that as dis¬ 
closed in the Court below, appellee takes the posi¬ 
tion that the facts alleged in the Bill created a 
constructive trust, on principles analagous to 
equitable estoppel. 

The Allegations of the Bill Are Insufficient to 
Create a Constructive Trust. 

It is believed that an analysis of the allegations 
contained in paragraph 12 of the Bill will demon¬ 
strate the utter insufficiency of those allegations 
to constitute an estoppel or to create an equity of 
any kind in appellee's favor. 

In substance it is alleged that the appellant, 
who was in possesison of the premises, was con¬ 
fronted by a serious situation arising from the 
fact that the rents and income from the building 
were insufficient to meet interest due on the notes 
after prior charges against the building were paid 
(Bill of Complaint, R. 5). In view of this he 
sought the forbearance of the noteholders with 
whom he conferred to the extent of requesting 
them to accept interest at 5% instead of 6% on 
their notes (Bill of Complaint, R. 5), but was 
unsuccessful. According to the Bill, he gave “as¬ 
surances” to such noteholders that all amounts 
“accrued and accruing” from the building were 
“being held in a special account to be applied for 
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the benefit of the property and the charges there¬ 
on, taxes, interest, etc.” (R. 6). 

i 

It is not claimed that the statements s|o attrib¬ 
uted to appellant were false nor is it to be infer¬ 
red that the “assurances” were given for any 
other purpose than to accomplish his unsuccessful 
attempt to secure the desired concession with re¬ 
gard to interest as a means of enabling him to 
make ends meet. It is then alleged that on ac¬ 
count of the assurances “earlier proceedings for 
receivership in the matter have been withheld,” 
but there is no allegation as to how long proceed¬ 
ings were withheld nor as to whether the plaintiff 
was in the slightest degree prejudiced thereby. 

It has been frequently said that the doctrine of 
equitable estoppel is a harsh doctrine because it 
tends to exclude the truth. A more accurate 
statement is that “equitable estoppel does not so 
much shut out the truth as let in the truth ^nd the 
whole truth.” It follows that ambiguous, equivo¬ 
cal and incomplete statements of fact and particu¬ 
larly mere inunendo do not suffice where ah equit¬ 
able estoppel is invoked, especially if the facts 
are susceptible of full, fair and candid statement. 
The principle of equitable estoppel will n6ver be 
applied except when to refuse to apply it! would 
be manifestly inequitable. (Deans v. Eldredge, 
217 Mass. 583, 105 N. E. 449). It is also never 
applied except as a weapon to save harmless or 
make whole the person in whose favor it! arises 
and should not be made an instrument of gain or 
profit (21 C. J. 1118), or one which would enable 
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a person to get something for nothing (McLemore 
v. Bickerstaff, 179 S. W. 536). 

The following quotation from 21 Corpus Juris 
1119, clearly summarizes the elements of equitable 
estoppel when invoked as a basis for a constructive 
trust: 


“In order to constitute this kind of estop¬ 
pel there must exist a false representation or 
concealment of material facts; it must have 
been made with knowledge, actual or con¬ 
structive, of the facts; the party to whom it 
was made must have been without knowledge 
or the means of knowledge of the real facts; 
it must have been made with the intention 
that it should be acted upon; and the party to 
whom it was made must have relied on or 
acted upon it to his prejudice. To constitute 
an ‘estoppel in pais’ there must concur an ad¬ 
mission, statement, or act inconsistent with 
the claims afterward asserted, action by the 
other party thereon and injury to such other 
party. There can be no estoppel if either of 
these elements are wanting. They are each 
of equal importance.” 

The case of Anglo-American Association v. 
Campbell, 13 App. D # C. 581, is one in which the 
doctrine of equitable estoppel was recognized and 
applied by this Court. It is here referred to, not 
because the facts were at all similar to those of 
the instant case, but rather for the purpose of 
emphasizing the absence of the elements of equit¬ 
able estoppel in the instant case as compared with 
those stressed by the Court in the decision refer¬ 
red to. 

In the Anglo-American Association case, the 
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Association made a building loan for the construc¬ 
tion of a number of houses on vacant property in 
the City of Washington and took a mortgage on 
the property as security, in advance of construc¬ 
tion. Plaintiff Campbell was a contractor who 
furnished labor and materials for part of the con¬ 
struction and was induced to extend credit there¬ 
for and to rely upon the loan for payment, by a 
course of conduct consistently pursued by the As¬ 
sociation during the period of construction. The 
houses were all completed and only the last in¬ 
stallment of the loan remained to be applied to 
the claims of the contractors when the Association, 
by collusion with the owner, who was himself 
financially incapacitated to complete the pay¬ 
ment due the contractors, undertook to withhold 
such remaining installments of the loan, thereby 
securing an unconscionable advantage to itself 
and a corresponding loss to the complaining con¬ 
tractors. The Court properly held that i under 
well recognized principles of equity, the Unpaid 
contractors were entitled to have the withheld in¬ 
stallment of the loan applied to the payment of 
their claims. It will be seen from a careful read¬ 


ing of the opinion that every element of equitable 


estoppel mentioned in the above quotation 


from 


Corpus Juris on that subject, was present, and 


that if the same principles are applied to the in¬ 
stant case, there is no basis for that part pf the 


decree now under consideration. 


As to that part of the decree which required the 
appellant to pay to the receivers the undistiursed 
rents collected by him after the Bill of Complaint 


I 
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was filed, and before the decree was made and en¬ 
tered, it was apparently the view of the Court be¬ 
low that the filing of the Bill of Complaint was 
equivalent to the ousting of appellant from posses¬ 
sion and the taking of possession by the receivers. 
Such view, however, is not permissable under the 
authorities above cited which hold that a mort¬ 
gagor is entitled to rents accruing up to the time 
receivers on foreclosure actually take possession. 

Furthermore, it will be noticed, that the decree 
in effect compelled appellant to make a loan to the 
receivers of more than $5,000.00 (R. p. 26). This 
is not responsive to the Bill of Complaint. As 
stated in United States v. Sloan Shipyards Cor¬ 
poration, supra, “The relief demanded is gauged 
by the prayer.” There is no prayer for a forced 
loan nor for any relief consistent therewith. More¬ 
over, it is not alleged that appellant became obli¬ 
gated to make a loan to the receivers or to any one 
else. The relief granted in this respect is such as 
could only be granted under a bill for specific per¬ 
formance of a contract after final hearing on the 
merits. 

It is respectfully submitted that those parts of 
the decree herein appealed from should be re¬ 
versed and that the cause be remanded with ap¬ 
propriate instructions to the Court below to make 
such further order as may be necessary for full 
and complete relief to this appellant. 

Frank K. Nebeker, 

Geo. C. Ober, Jr., 

Attorneys for Defendant , 
John 1. Cassedy. 




